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l. Immigration Terms

Immigration law often uses many technical words.
Some are explained in the list below:

ASYLUM

Asylum is an immigration status that the U.S. gives
people who are afraid to return to their country
because they have been seriously harmed or may
be seriously harmed in the future.

AFFIRMATIVE ASYLUM

Affirmative asylum is how people who are not cur-
rently in removal proceedings in immigration court
can apply for asylum. An affirmative asylum applica-
tion is reviewed by an asylum officer, not a judge in
an immigration court.

DEFENSIVE ASYLUM

Defensive asylum is for people who are applying for
asylum in front of an immigration judge. This process
is usually for people who are or were detained in
immigration detention, or who are already in removal
proceedings.

ASYLUM OFFICER

An asylum officer is the U.S. government represen-
tative who reviews an affirmative asylum application.

CONVENTION AGAINST TORTURE

The Convention Against Torture (or CAT for short)
is another type of immigration relief that is related
to asylum. It is for extremely serious cases and is
generally difficult to get. For CAT, you must show
that it is more likely than not that the government
will torture or Kill you in your home country.

1-589 APPLICATION FOR ASYLUM

The Form 1-589, Application for Asylum and for
Withholding of Removal, is the official government
form to apply for Asylum, Withholding of Removal, or
CAT, in both affirmative and defensive cases.

IMMIGRATION AND CUSTOMS
ENFORCEMENT (ICE)

ICE is the part of the U.S. government that enforces
immigration laws, including detention and depor-
tation.

REMOVAL OR DEPORTATION
PROCEEDINGS

Removal or deportation proceedings are where an
immigration judge decides whether to deport some-
one or let them stay in the U.S.

U.S. CITIZENSHIP AND IMMIGRATION
SERVICES (USCIS)

USCIS is the part of the U.S. government that con-
siders affirmative asylum applications. You file your
affirmative asylum application with USCIS and the
asylum officers who interview asylum applicants
work for USCIS.

WITHHOLDING OF REMOVAL

Withholding of Removal is an immigration relief simi-
lar to asylum, where the applicant must still show the
judge that they are at risk of serious harm if they go
back to their home country, but the risk of harm that
they must show is much higher than it is for asylum.
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Il. Is this guide for you?

This guide can help you file an
affirmative asylum application.

If you are afraid to return to your home country because your government or someone your government
cannot or will not control may harm you, the U.S. has created laws to help. But different rules apply to
different types of cases. This guide was created to help you learn the basics about these laws and how
you might be able to use them to pursue an affirmative claim of asylum. Affirmative asylum is the way
that people who are not in immigration court proceedings can apply for asylum. Affirmative asylum
cases are processed by the U.S. Citizenship and Immigration Services (USCIS), not the immigration court.

If you need help to file a defensive asylum application, please look at our guide for filing defensive
applications on our website at immigrationequality.org.

Emmm T his guide is for people seeking asylum
because they are LGBTQ.

This guide is for people who fear of harm in their home country because of their sexual
orientation or gender identity. There are many terms for the great diversity of people
who fear harm based on their sexual orientation or gender identity, including, people who
are gay, lesbian, bisexual, transgender, intersex, queer, non-binary, and gender non-con-
forming. Here, we refer to all of these various terms together as “LGBTQ.”

mmmmmmm T his guide is for people seeking asylum
because they are living with HIV.

This guide is also for people who fear that they will be harmed in their home country
because they are living with human immunodeficiency virus (HIV) or acquired immu-
nodeficiency syndrome (AIDS). If you are living with HIV, you can use this guide even if
you are not also LGBTQ.

For short, sometimes we will talk about LGBTQ and people living with HIV together in
this guide as “LGBTQ/H” people.

This guide is for people seeking asylum
because others think they are LGBTQ/H.

Even if you are not LGBTQ/H, but you were harmed or fear harm because people think
that you are LGBTQ/H, you may be able to seek asylum on that basis.
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l1l. What is asylum?

“Asylum” is a way to apply for an immigration status in the U.S. and become a refugee. If you win asylum, you will
also have the chance to eventually become a permanent resident in the U.S. If you include your spouse or children
on your application, they may also be able to become refugees and permanent residents through you.

However, not everyone can apply for affirmative asylum. If you have been previously deported, or are currently in
immigration court proceedings, you will not be able to apply through this affirmative asylum process.

mm How to Win Asylum?

To win an asylum case, you must show that there is at least a 10% chance that the government or someone that
the government cannot or will not control in your home country will harm you. In other words, you must show that
there is serious chance that you will be harmed, but you do not need to show that it will happen for sure.

You must apply for asylum within 1 year after you enter the U.S.

You must apply for asylum within one year of entering the U.S. However, if you have a good reason for missing this
deadline, you can try to show that an exception to this deadline should apply. For example, if you very recently
came out as LGBTQ, learned that you are HIV-positive, or the conditions for LGBTQ people in your home country
have gotten much worse recently. Please note, however, that the one-year filing deadline is very strictly enforced
so you should make every effort to apply on time and your asylum claim will be denied just for missing the deadline
unless an exception applies.

To win your case, you must show that:

« The harm you faced or will face in your home country is serious. The legal term for that harm is persecution.
Persecution means things like beatings, rape, kidnapping, death threats, or similarly serious harms.

« The government itself or someone who the government cannot or will not control will harm you. The
government is the police, the army, or any official who will harm you as part of their job. You could also show
that the government cannot or will not protect you from other people harming you. For example, you might
be able to show that you reported to the police that you were beaten and threated because you are LGBTQ
and the police did nothing to help you.

» People are harming you because of your race, religion, nationality, political opinion, or membership in
a “particular social group.” This Asylum Guide focuses on cases where a person was harmed because they
are LGBTQ/H. Your LGBTQ/H status is a “particular social group.” This is explained in more detail in the next
section below.

« You would not be able to move to another part of your home country where you would be safe. The asy-
lum officer will ask if you could move to avoid the people who want to harm you. When you prepare your case,
think about reasons you could not move, including that it may not be safe anywhere in your home country for
LGBTQ/H people, as well as the cost, where your family is living, and where you could get a job.

» You have not been deported in the past. If you have been deported, you generally cannot apply for asylum,
but you may be able apply for other types of immigration relief. (Remember, voluntary departures or returns
are not deportations.) You should consult with a qualified immigration attorney to evaluate your options.

« You have not committed certain crimes. Certain criminal convictions can complicate your application for
asylum or make it impossible for you to get asylum.
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IV. What is a “particular
social group”?

A “particular social group” (or “PSG” for short) is a
legal term to describe a group of people that share
things in common that they cannot change. It is a
group that is recognized in your home community.

Some examples of PSGs are:

» sexual minorities in Uganda

e gay Russian men

» people living with HIV or AIDS in Honduras
» transgender women in El Salvador

« women in Guatemala that people in the community think are lesbians

mmm Most LGBTQ/H asylum claims are based on the harm you have suf-
fered or fear you will suffer because of your membership in a PSG.

Even if you are not LGBTQ/H, you may be able to qualify for asylum if
you have been harmed or fear harm in the future because people think
you are LGBTQ/H. This is called an “imputed” PSG.

For example, if you are not gay but were forced to have sexual relations
with a man and then were attacked by community members who think
you are gay, you may be able to prove to the court that you have been
harmed because of your imputed membership in a PSG.

Or if, for example, you are HIV-positive and people assumed you were gay
because they view HIV as a “gay disease,” you may be able to prove you
were harmed because you are HIV-positive as well as “imputed” to be gay.
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V. Do LGBTQ/H people also have
“political opinion” claims?

mm Remember, to win asylum, you must show that you were
or would be harmed because of your race, religion,
nationality, membership in particular social group
or your political opinion.

If you are LGBTQ/H, you may also be able to show harm because of
your political opinion.

In particular, LGBTQ/H people who are involved with LGBTQ or HIV/AIDS rights group may use polit-
ical opinion as a ground for asylum claims. In that case, for example, your political opinion could be
your belief that LGBTQ/H people must be treated fairly, or that everyone with HIV should have good
medical treatment.

Even if you do not hold a political opinion, but people harm you because they think you have certain
political opinions, you may be able to get asylum on this basis. This is called an “imputed” political opin-
jon. As with PSG claims discussed above, you will have to show that you were harmed (or fear harm in
the future) because of your actual or “imputed” political opinion.

However, for most LGBTQ/H applicants the law gives
the strongest support for claims based on membership
in a PSG, so even where you are claiming persecution
based on your political opinion, be sure to also base
your asylum claim on your membership in a PSG.
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VI. Nexus: you must prove you were
harmed or fear harm because
you are LGBTQ/H.

mmm O prove your case, you will have to prove something
called “nexus.”

That is a legal term which simply means that you must prove to the asy-
lum officer that the harm you suffered in the past or harm you fear in
the future is caused by your LGBTQ/H status.

For example, you will have to provide evidence that you were severely beaten by police because you
are a gay man, or that you were attacked by a family member because you are a transgender woman.

If you are also claiming asylum because of your political opinion, you will have to show that you were
harmed because of that political opinion too.

To prove this, you will have to present evidence to the asylum officer on how you know that you were
harmed because you are LGBTQ/H or because of your political opinion. For instance, you might submit
a statement (also called a declaration) along with your asylum application about being brutally attacked
in the past. However, it is not enough to simply say that you were attacked because you are gay. Instead,
you also must explain why you believe this to be true. For example, if you were attacked by a group of
men that were waiting outside of a gay club, who beat you after seeing you Kiss your boyfriend, and
who yelled insults against gay people as they hurt you, explain this. This information is helpful to show
the asylum officer why you were harmed and that it was at least in part because you are gay.

Keep in mind that the fact that you are LGBTQ/H does not have to be
the only reason that you were harmed, but you need to show that it was
one of the main reasons you were harmed.

For instance, in the example above, if you were also robbed by the men who attacked you outside of
the gay bar, they may have had more than one reason for attacking you. But you need to prove to the
asylum officer that your LGBTQ/H status was one of the main reasons they hurt you. You can do that
by showing what happened in the attack. Maybe the men continued to beat you even after they took
your wallet. Maybe they yelled anti-gay insults throughout the attack. Even though it is difficult, think
about how you can show the asylum officer that they attacked you because you are LGBTQ/H.
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VIl. Evidence for LGBTQ/H
asylum cases

To win asylum, you will have to submit evidence to
prove your story. You will do this by filling out an
application form called “I-589, Application for Asylum
and for Withholding of Removal” (or I-589 Form).
More information about filling out the I-589 Form is
included in section IX below.

In addition, you should also submit other evidence to support your asylum case, meaning documents
and statements showing that what you say in your I-589 Form is true. Below is some of the evidence
you should provide.

mmm A Declaration. A declaration is your story in writing that explains to the
asylum officer that you are LGBTQ/H and why you are afraid to
return to your country. In general, it should include the following:

The truth. The most important thing to put in your declaration is the truth. If you lie in the declaration,
the asylum officer will likely find out and will reject your application. If you cannot remember a detail,
use phrases like, “to the best of my memory,” or “it happened around....”

The reasons why you should win your case for “asylum.” Your job is to make the asylum officer
understand why you are afraid to return to your home country and why the officer should grant
your application for asylum. Think about the requirements for your case before you start writing your
declaration!

In addition to the general requirements that all applicants must prove for their case, LGBTQ/H
applicants must also prove to the asylum officer that they are LGBTQ/H and that the harm they expe-
rienced (or that they fear in the future) is because they are LGBTQ/H.

Below are things you should be sure to include in your declaration.

- Information about your childhood and teenage years. You should include information on how
you were treated as a child and teenager by your family, other children, school, religious or other
authority figures because they thought you might be LGBTQ/H. If you experienced problems or harm
because you are LGBTQ/H or people thought you were, describe these problems. Add as much
detail as you can about who hurt you, what they did, when, where it happened, and why you think
people were harming you. You should also describe the effect the harm had on you. Although you
may not have been aware of your sexual orientation or gender identity during your childhood and
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VII. Evidence for LGBTQ/H asylum cases (cont.)

even teenage years, you may have already felt “different” or preferred the company or activities of
the opposite sex. LGBTQ children are sometimes targeted and sexually abused because they are
perceived as LGBTQ. If this is the case for you, be sure to explain this in your declaration.

« When you realized that you are LGBTQ. You should describe how and when you realized or came
to understand your sexual orientation, or gender identity. What reactions did this cause in you and
others and why? What changes did you make in your life because of this realization or understand-
ing? If your understanding of your sexual orientation and/or gender identity has changed over time,
you should explain this in your declaration. For instance, some transgender women initially identify
as gay men.

- Information about your romantic relationships. You should include information and details about
your current and past romantic relationships including details about how you met and how you
felt about your partners. Including this information is important because it shows that your LGBTQ
status is an important part of your life. Even if you feel embarrassed or uncomfortable talking to an
asylum officer about your romantic feelings, you need to do so openly and honestly in order for the
asylum officer to grant your application on the basis of your sexual orientation or gender identity.
You do not need to describe specific sexual acts or show pictures of yourself in sexual situations in
order to show the asylum officer that you are LGBTQ. If an asylum officer asks about specific sex
acts, ask to speak to a supervisor since this is not a proper question. However, you should provide
information about the relationships you have been in and why they were important to you.

« Information about adulthood. You should include information on how you were treated as an adult
by your family, others in your community, religious or other authorities like the police and military
because of your LGBTQ/H identity. If you experienced problems or harm, describe these problems
including: who hurt you, what they did, when and where it happened, and why you think people
were harming you. You should also describe the effect the harm had on you. You should include any
harm that you suffered directly from the government (such as police, military or other authorities)
because you are LGBTQ/H. In addition, you should also include any harm you experienced from family
or community members including any violence, sexual assault or threats, as well as being fired from
work, called names, or denied medical treatment because of your LGBTQ/H status.

« Your HIV/AIDS status. If you are HIV-positive and that is part of your claim, you should explain to
the asylum officer when and how you discovered that you are HIV-positive and any mistreatment
you suffered because of your health condition(s), such as being denied employment or being pre-
vented from receiving healthcare. If people in your country believed you to be LGBTQ because of
your HIV status and you suffered or feared persecution because of this “imputed” LGBTQ identity,
be sure to include these facts in your declaration as well.

- Did you report abuse to the police? You should explain to the asylum officer if you reported any
incidents of harm you experienced because you are LGBTQ/H to the police and what they did about
it. If the police refused to help or otherwise mistreated you because you are LGBTQ/H, be sure to
include information about that. If you did not go to the police because you were afraid because of
your LGBTQ/H status or thought that the police would not help you, provide details about why you
thought so.
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VII. Evidence for LGBTQ/H asylum cases (cont.)

As much detail as possible. The asylum officer needs to understand what you fear will happen to you.
Try to use descriptive words. The officer doesn’t know anything about you and probably has never
been to your country. When you describe an important event in your life - for example, a time when
you were afraid, threatened, detained, tortured, or hurt. You want to use enough detail that the asylum
officer feels, sees, and hears what you felt, saw, and heard.

What should your declaration look like?

You can handwrite, or type and print your declaration. It must be long enough to hold all the important
information about your case. You should write your name and alien number if you have one on each page
of the declaration and sign the last page. If possible, you should bring the declaration to a notary public
so that they can notarize your declaration. It is also helpful to include page numbers in the declaration
so the asylum officer doesn’t mix up the pages. Like all of the rest of your evidence, your declaration
must be in English or have an English translation. There is more about this below.

mmm Supporting Evidence. It is very important to collect other evidence to
show the asylum officer that what you say in your application and dec-
laration is true. Each person asking for asylum has a different case, so
the evidence you need depends on your own case. For example, you
might include:

« Letters or declarations from current and/or past romantic partners who can support your
claim. These letters should include information on your relationship and also any other information
about the harm you may have experienced or fear. If you are not able to get letters from people
that you mention in your declaration, you will need to explain why you were not able to get letters
from those people.

- Other letters or declarations from people who can support your claim of why you are afraid
to return to your country. Did a friend or family member see people threaten you or beat you?
Or did you go to a friend or family member for help after an attack? If so, a letter from that person
will help you prove your claim. In their letter, they have to explain how they have knowledge of the
attacks on you. For example, they might explain that after the attack, you went to them for help and
told them what had happened.

- Perhaps you identify as LGBTQ, but have never had a same-sex relationship. This situation is
more common than you might think, as many people from countries where being LGBTQ is danger-
ous are not free to engage in relationships that would provoke suspicion of their sexual orientation.
You can still prove your sexual orientation through other means, such as through a declaration or
letter from anyone in your life who knows your sexual orientation like a friend, co-worker, medical
professional, or anyone in your life that you have confided in.

- Social media and dating profiles showing that you are LGBTQ.

- Photographs of you attending LGBTQ events or documents or pictures showing membership
in LGBTQ organizations.
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VII. Evidence for LGBTQ/H asylum cases (cont.)

- Police reports (if you reported an incident to the police). If you cannot get a copy of a police report,
be sure to explain why to the asylum officer.

« Medical records if you were injured and treated at a hospital or clinic or are HIV-positive and are
applying based on your HIV-status. If you cannot get a copy of your medical records, be sure to
explain why to the asylum officer.

- Medical records or psychological evaluations that help prove your case. For example, if you
were raped because you are transgender and you told a therapist about it, you may want to include
the medical records from the therapist.

« Photographs that help prove your story. For example, pictures of you with people who have been
killed, or pictures of you participating in groups or activities that put you in danger. Remember that
you will need to be able to prove who the people in the pictures are.

- Newspaper articles about the issue that makes you afraid to return to your country, or about things
that have happened to you or to people you know.

« Country Conditions. Reports from national and international human rights organizations and gov-
ernmental organizations (such as Human Rights Watch and Amnesty International) showing that
conditions in your country are very bad for LGBTQ/H people. These reports along with the news
articles are often called “country conditions.” Immigration Equality has many country conditions
indexes that you can use on its website here: https:/immigrationeqguality.org/legal/legal-help/
resources/country-conditions-index/.

All documents must be in English. If you receive documents in
another language, you must translate them (or have someone translate
them for you). Just put your translation in with the original document
and fill out and attach a signed copy of the “Certificate of Translation”
that is included at the end of this guide.

IMMIGRATION EQUALITY GUIDE TO FILING AN AFFIRMATIVE ASYLUM CLAIM FOR LGBTQ PEOPLE AND PEOPLE LIVING WITH HIV

12


https://immigrationequality.org/legal/legal-help/resources/country-conditions-index/
https://immigrationequality.org/legal/legal-help/resources/country-conditions-index/

VIil. Important issues in LGBTQ/H
asylum cases

mm There are some important facts that often need
to be explained in LGBTQ/H asylum cases. Asylum
officers often look for these issues and may ask you
questions about them, so it is best to think about
these difficult issues first so that you can fully explain
the circumstances.

Fear of talking about your sexual orientation or gender identity

Sometimes LGBTQ asylum seekers are afraid to talk to an officer about their LGBTQ identity. Some
people feel ashamed about being LGBTQ because of how people or the government in their home
country treated them. Some people are afraid that the asylum officer will think badly of them because
they are LGBTQ. Being LGBTQ is something to be proud of and you deserve to live a life where you
are free to be yourself. Remember, if you can prove that you have been severely harmed in your home
country or that you will be harmed in the future because you are LGBTQ, the U.S. must protect you.

Marriage

What if you were or are married to someone of a different sex? Will this hurt your application? The
answer is maybe. For bisexual applicants, marriage to an opposite-sex partner is, of course, perfectly
consistent with your sexual orientation. However, you may need to remind the asylum officer of this fact.
There is a section below about bisexual claims with more information. For others who are not bisexual,
you will need to explain your marriage and be prepared to talk to the asylum officer about it honestly.

« Marriage in your home country

In some cases, you may have gotten married in your own country to someone of the opposite sex
because your family forced you into the marriage. Perhaps they were hoping the marriage would
work and would “cure” you of your sexual orientation. Maybe you got married because you believed
the marriage would provide you with a “cover” allowing you to continue seeking same-sex relation-
ships. Whatever the reason, you will need to explain this to the asylum officer.

In situations where you tried to be married to someone of a different sex and the marriage failed because
of your sexual orientation, the marriage (and possible divorce) itself can become part of the evidence
of your sexual orientation. Whatever the situation is it is important, if possible, to provide evidence of
the failure of the marriage. For example, you could file:
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VIIl. Important issues in LGBTQ/H asylum cases (cont.)

- a letter from the (ex-)spouse,
- a letter from a friend or family member that you confided in, and/or
- a letter from a therapist who tried to help save the marriage.

The longer the marriage lasted, the deeper the commitment will appear to the officer. For example, if
you have children, you will need to give the asylum officer an explanation why. Did your partner or family
pressure you to have children? Did you want to appear to your community like someone who was not
LGBTQ? Have you always wanted children, and think of this as separate from your sexual orientation?
It is important to remember that the asylum officer may not understand sexual orientation or gender
identity and may need to be educated about how complicated sexual orientation and gender identity,
and coming to terms with it, can be.

« Marriage in the U.S.

If you married a person of the opposite sex in the U.S,, it may be even harder to explain this to the
asylum officer, so you will need to provide good evidence about why you got married. It may be that
you did it in the hope of “overcoming” your same-sex attraction or the hope that you could please
your family. Of course, without the extreme societal pressures in your country of origin, it is more
difficult to explain why you would feel the need to marry in the U.S. You will need to explain this to
the asylum officer. If you have a counselor or social worker you worked with, they may be able to
provide a letter about the coming out process and your motivations for getting married.

An even more difficult situation arises if you married a U.S. citizen or legal permanent resident solely
to get legal residency without truly intending the marriage to be real. It is important to remember that
you need to be truthful at all times. If the asylum officer catches you in a lie, they may choose not to
believe anything else you say and may deny your claim entirely as a result. Please note that if you
committed immigration fraud by having a fake marriage to get legal residency, this may have serious
consequences for your asylum claim and an asylum officer may determine you are ineligible for asylum
and could refer your case to the immigration court in front of an immigration judge.

I You are bisexual

If you suffered past persecution because of your bisexuality, you should be sure to talk about this in
your application and declaration. In many countries, there is not the same differentiation between
being gay or bisexual as there is in the U.S. and so anyone viewed as outside of societal norms because
of their sexuality is targeted for abuse. If this is the case in your country, make sure you explain this.

Asylum officers often want the issues in cases to be black and white. It is not hard to imagine an offi-
cer taking the position that if you are attracted to both sexes, you should simply “choose” to be with
members of the opposite sex to avoid future persecution. Although this is improper, and an officer
should not take this position, not all officers understand bisexual identities. You will need to help them
to understand that bisexual individuals do not “choose” whether to fall in love with men or women
any more so than anyone else “chooses” whom they fall in love with. If your case is based on bisexual
identity, you should consider including testimony or evidence from a mental health expert who can
explain bisexual identities to the officer.

You may be married now or may have married in the past because you identify as bisexual rather than gay
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VIIl. Important issues in LGBTQ/H asylum cases (cont.)

or lesbian. This is perfectly consistent with your sexual orientation and you need to explain this to the
asylum officer. However, your case may be more difficult if you are currently married to a different-sex
partner who would return with you to your country if you are removed. The officer may think that this
means that you will not be harmed since people will not perceive you as LGBTQ. In this case, you should
be sure to explain whether you were known to have had same-sex relationships in your country in the
past and will be presumed to be gay or lesbian and face future persecution as a result.

I You don't “look” LGBTQ

Sometimes asylum officers have their own ideas of what being LGBTQ looks like. This is not supposed
to influence the officer’s decision, but it sometimes does. If you do not fit what the officer thinks a gay
man or a lesbian woman should look like, or you are not presenting in a way that the officer recognizes
as transgender, it may be harder to prove your case. One of the reasons for this is because the officer
may not think people in your country will think you are LGBTQ and so you will not be harmed.

If this is true for you, you need to prove that you would be recognized as LGBTQ in your country of
origin and will be harmed as a result. If you have already been harmed in the past because you are
LGBTQ or people thought you are LGBTQ, you should emphasize this. Also, if what makes someone
appear LGBTQ in your country is different than in the U.S,, you should make sure to describe this to
the asylum officer and include any additional evidence on this, such as statements and letters from
others who can talk about why you are perceived as LGBTQ.

You should also include other evidence of how your sexual orientation or gender identity would become
known. For example, in many cultures it is unusual for a 30-year-old man to be unmarried. In other soci-
eties, the fact that two adults of the same gender are living in the same household would immediately
make their neighbors and the government suspicious. If you can find newspaper articles or reports
talking about this, you should also include these in your evidence. However, if an asylum officer tells
you that you do not look LGBTQ, you should ask to speak with a supervisor as that is improper.

You were not “out” in your country

Sometimes LGBTQ people avoid harm for a time in their countries by hiding their LGBTQ identity. For
example, some people marry or date someone of the opposite sex or do not engage in romantic rela-
tionships at all. If this is the case for you, you can explain this to the asylum officer. You should also be
sure to explain why hiding your sexual orientation or gender identity is harmful to you and why you
cannot continue to do it. For example, if you have been depressed or suicidal because you cannot be
who you are, you should describe this in your declaration and to the officer. If you have talked to a
psychologist or social worker about this, they may be able to provide a letter on your behalf.

If you have come out since being in the U.S., you should explain this to the asylum officer as that fact
may put you in greater danger upon return to your country. For example, if you were outed on social
media or elsewhere and now people are aware of your LGBTQ status, or if you have gotten married to
someone of the same sex, you should submit evidence of this to the officer showing how you are now
in greater danger.

If you are transgender and have begun transitioning or presenting as your true gender since coming
to the U.S., you should submit evidence of this to show how you are now more visible in your country.
However, because being transgender is something you feel on the inside, you can still claim asylum
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VIIl. Important issues in LGBTQ/H asylum cases (cont.)

based on your transgender status even if you have not taken steps to transition. You will still have to
provide evidence that you will be harmed on account of being trans. Many transgender people are
harmed in their country because they are perceived as gay or lesbian. If this is the case for you, you
need to provide evidence of this harm and explain that you are transgender, but that in your country
people thought you were gay or lesbian and harmed you because of it (or that you fear that they will
harm you in the future because of this perception).

I Your country has some laws that protect LGBTQ/H people

As mentioned above, you will need to submit “country conditions” evidence in the form of reports from
national and international human rights organizations like Human Rights Watch, Amnesty International,
and news outlets showing that conditions in your country are very bad for LGBTQ/H people. Notably,
many countries are very dangerous for LGBTQ/H people, even though there are laws there that are
supposed to protect LGBTQ/H people. For example, some Latin American countries have laws rec-
ognizing LGBTQ rights.

The asylum officer may view this as evidence that your country is willing and able to protect you. If so,
you must explain that there is still widespread mistreatment and hatred of LGBTQ/H people in your
country and you are likely to be harmed because of it. You can do this by pointing to violence, abuse,
and harm experience by LGBTQ people in your country because of their LGBTQ status and the gov-
ernment’s failure to take action against it. For example, you can point to instances where you or people
you know were harmed because they are LGBTQ and the police refused to help or contributed to the
abuse. You may also be able to point to country condition evidence showing that violence against
LGBTQ people is rarely, if ever, investigated or prosecuted. In some instances, violence has actually
gotten worse after laws recognizing LGBTQ rights were passed. If this is the case in your country, be
sure to point this out to the asylum officer.
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IX. Submitting your Form |-589,
Application for Asylum

As mentioned above, you will need to submit a
Form I-589 in order to apply for asylum.

You can obtain the most up to date Form |-589 at https:/www.uscis.
gov/i-589.

We have included some tips for filling out key parts of the Form [-589 application below, but please
note that we do not address every question. There are detailed instructions for filling out the Form
|-589 available here: Form 1-589, Application for Asylum and for Withholding of Removal (uscis.gov).
You must follow the instructions exactly and answer every single question or your application may be
rejected. If you do not read English, have someone who is fluent in English go through the instructions
with you. Note that the form may have been updated since we published this guide. Carefully check
the current form and its instructions. You may be eligible to file your 1-589 online. For more information
on who can file online, please see the “Where to File” section of the [-589 website.

Before you begin:
« You must use a black pen, computer or typewriter to fill out the form. Do not use a pencil.
« Your answers must be in English. They will not accept your form if you answer in another language.

- Answer all of the questions. If you do not know how to answer a question, do not worry. Write
down as much as you know. If you do not know an answer, write, unknown. If a question does not
apply to you, just write not applicable or none.

« If you do not have not enough room to answer any question completely, you can continue your
answer on the Supplement B found at the end of the Form 1-589. For each Supplement B, you
must fill in your name, the date, your signature, and identify the exact question you are answering
at the top of the form. If you forget to do this, your application may be rejected. You may print out
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IX. Submitting your Form 1-589, Application for Asylum
(cont.)

B additional Supplement B pages if you need extra space.

Tips for filling out the Form [-589, Application for Asylum and for
Withholding of Removal

- Note at the top of the first page regarding “withholding of removal under the Convention
Against Torture.” Many asylum applicants may also qualify for relief under the Convention Against
Torture (CAT) if it is more likely than not that the government will torture or Kill you in your home
country. There is more information on CAT in Section XIV below. If you think that you qualify, be sure
to check the box at the top of the first page that says “Check this box if you also want to apply for

E— withholding of removal under the Convention
Against Torture.” T - o
A o R [-u-.ﬁ-h-
Part A.l. Information About You T T T T |_m.-.-.-..
i |
. . - 5 Vg e i 15, e e s B e
« Questions 8 and 9. Residence and Mailing  Fpmswmmms—— - e
address in the U.S.: Use the address where = LS
e Mearwey ed s A e
you currently reside. If you cannot receive mail :
Ly [, L o

there, you still need to list the address where
you reside, but under “mailing address,” you
may list an alternate address where you might receive and access mail safely.

« Question 14. Present nationality: Your nation- [H. Pese Rty iCisemsig: 15 Watissalicy al Birth |||.. Rae, Eibhic, o
ality and citizenship are usually the same, but if
you do not think this is true for you, you should
make this clear in the application.

- Question 15. Nationality at birth: If you have moved to another country permanently and received
citizenship there, your nationality at birth may be different from your nationality now.

» Question 16. Race, Ethnic, or Tribal Group: Do you belong to a certain cultural group in your home
country? For example, people from Iran may be Assyrian or people from Guatemala may be K’iche.

« Question 17: Religion: Do you practice a religion? If so, write it here. This question asks you about
both your main religion (such as Jewish, Christian, Buddhist, Muslim, etc.) and also any particular
part of that religion you belong to (such as Orthodox, or Coptic Christian).

- Question 18. Check box “a”, “b”, or “c” as applicable. (This question is about Immigration Court
proceedings.) Since you are applying affirmatively, you will likely check box (a), “ have never been

in Immy. aration CourtPro
1B, Chock the box, o shrowgh o, ihai applies: o, || [have never been im Immigration Court procoedisgs.
b 1 am now in B grotion Coun procesdings. e | am not now is Immigration Coort proceedings, but | have been i dee past

ceedings.” If you have been in immigration court then you may not be able to file for asylum affirma-
tively and should talk to an immigration attorney about your options.

- Question 19 (a-c): (This question is about the last time you left your country and all of the times
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IX. Submitting your Form 1-589, Application for Asylum
(cont.)

that you entered the U.S.) Write [mammmaes:
which type of visa or status you | ®Mermmsmesmem—ree_____ :_“""‘::'i""""'f :
had upon entry. If you entered o i

[ Flsen Y I e ey
without permission or illegally, | mm Pl Suna
write no status and put not | = Toee s

applicable where it asks for “I-94 number.” List all the other times that you entered the U.S., even
when you took trips to other countries. If you cannot remember exact dates, put approx. (for approx-
imately) to indicate that you are not sure.

- Questions 23-25 are about the languages you speak. If you speak a particular dialect of your
language, note that. Only if you are 100% comfortable speaking to the asylum officer in English
should you check Yes on Question 24.

Part A.ll. Information About Your Spouse and Children

Fill this part out if you are married or if you have children. If you do not have enough room to include
all of your children, use the Supplemental Form A at back of the 1-589 Form to complete all of the infor-
mation. You can use multiple Supplement A forms if you need to list more children.

Part B. Information About Your Application

This is one of the most important parts of your application. This part asks specific questions to
decide if you are eligible for asylum (or if your case ends up in immigration court if you are eligible for
Withholding of Removal, or relief under the Convention Against Torture). Clearly describe any of your
experiences.

Before filling out this part, you should review all of the material above about important issues in LGBTQ/H
cases. This will help you decide what is important to include in your answers. If are submitting a dec-
laration as part of your case, then answer questions in sections B and C of the Form 1-589 with a short
summary and then write, “Please see declaration for more information,” so that the asylum officer knows
that your whole story is in the declaration. If you cannot remember a detail, use phrases like, “to the
best of my memory,” or “it happened around....”

Remember, you must tell the truth and tell your story. We've included
sample language below of what a particular applicant might write.

Do not copy information and examples from us or others. This will
result in your application being denied. Be sure to tell your own story.

- Question 1. This is where you check the box as to why you are applying for asylum. It is very
important that you check each box that applies. Remember that most LGBTQ/H asylum claims are
based on “membership in a particular social group,” so be sure to check that box if it applies. Many
asylum applicants may also qualify for relief under the Convention Against Torture (CAT) if it is
more likely than not that the government will torture or kill you in your home country. There
is more information on CAT in Section XIV below. Be sure to check the “Torture Convention” box if
you think that you qualify.
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IX. Submitting your Form 1-589, Application for Asylum
(cont.)

- Question 1A. Have you, your family, or close friends or colleagues ever experienced harm or
mistreatment or threats in the past by anyone? This is where you should describe any of the
harm or persecution that you suffered because you are LGBTQ/H or because people believed you
to be LGBTQ/H, such as beatings, death threats, sexual assault, or other mistreatment. Be sure to
include: (1) what happened, (2) when the harm or mistreatment or threats occurred, (3) who caused
the harm or mistreatment or threats, and (4) why you believe the harm or mistreatment or threats
occurred. Remember, in order to get asylum, you have to show that the harm was because you are
LGBTQ/H, so you should describe this when answering why the harm or mistreatment or threats
occurred. For instance, an applicant might say:

I am a lesbian who has been beaten, abused, raped, and tortured at the hands of my family,
community members, and the police because of sexual orientation. In one incident, around May
2019, | was raped by a group of men because | am a lesbian, even though I tried to hide my sexual
orientation. They attacked me as | was leaving my girlfriend’s apartment. | think they assumed
I am a lesbian because of my mannerisms, the way | dress, and also because | often spent the
night at my girlfriend’s apartment. They dragged me into another apartment in her complex and
called me homophobic slurs as they raped me. | tried reporting this to the police, but they did
not do anything to help. In fact, they further abused me and told me that | got what | deserved.
Please see my declaration for more information.

You should also include information here about others you know who may have been harmed because
they are LGBTQ/H. For instance, if your partner or a friend was beaten or killed because they are
LGBTQ/H, you would want to describe that in your application.

« Question 1B. Say why you are afraid to return to your country. For LGBTQ/H applicants, this is
where you describe what you are afraid will happen to you in your home country because you are
LGBTQ/H. For example, an applicant might say:

I am afraid that | will be beaten, assaulted, tortured, and even Killed because | am gay, by members
of my family, other people in the community, and also the police, if | return to Jamaica. | was hurt
in the past because of my sexual orientation, even when | was closeted, but now | am even more
of a target since | have been living openly as a gay man in the U.S. for several years and people
in the Jamaican community here know that | am gay. In fact, after my brothers heard rumors from
someone in the U.S. that | am gay, they sent me text messages threatening to Kill me if | return.
I am terrified that they, or someone else in my community, will carry out these threats and the
police will do nothing to stop them.

« Question 2. Arrests in your home country. List any arrests by the police, including those that were
part of any police abuse or harassment against you. If the arrests were part of police abuse or
harassment against you, be sure to explain that here or in your declaration.

- Question 4. Fear of torture. Identify specifically what you are afraid of and what will happen to you
if you return to your home country. For example, an applicant might say:

I am afraid that | will be beaten, imprisoned, abused, raped, tortured, or even Killed, by my family,
community members, the police, and other government officials, because of my gender identity.
The police detained me before because | am transgender. They often round up transgender
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IX. Submitting your Form 1-589, Application for Asylum
(cont.)

people and falsely imprison them on fake charges. At the police station, they severely beat me
and then threatened to rape me. Additionally, when | was beaten by a crowd of transphobic
people, the police officers at the scene just watched it happen and laughed.

Part C.

« Question 5. You must file your asylum application within 1 year of your last arrival in the United
States. However, if you have a good reason for missing this deadline, you can try to explain here that
an “exception” to this deadline should apply. For example, if you very recently came out as LGBTQ,
learned that you are HIV-positive, or the conditions for LGBTQ people in your home country have
gotten much worse recently. Also, if you have had serious medical or mental health issues, like Post
Traumatic Stress Disorder, that may be a reason that you were unable to file your application within
a year. Other factors may include that you were previously in lawful status or you were under 18. For
many people, you may have several reasons for filing late. You should include all of these. But keep
in mind that even if you have a good reason or reasons for filing your application late, you must still
file the Form |-589 within a “reasonable” period of time after the circumstances arose that caused
the delay. What is “reasonable” will depend on the circumstances of your case, but keep in mind
that this is generally a very short period of time.

Please note that the one-year filing deadline is very strictly enforced so you should make every effort
to apply on time and your asylum claim will be denied just for missing the deadline unless an “excep-
tion” applies.

I PartD. Your Signature.
« Review your application to make sure that it is complete.

» Then sign your application and swear that everything you wrote is true and correct. Remember, if
you know you lied on your application, you will not have any kind of immigration relief.

« You will also need to include identification documents with your application, such as passports. This
is explained in more detail in the Form I-589 instructions.

I PartE. Declaration of Person Preparing Form, if Other Than Applicant, Spouse, Parent, or Child.
Only fill out this part if someone else helped you complete the application.

Part F. To Be Completed at Asylum Interview, if Applicable. This part will be completed in front of
the asylum officer.
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X. Putting together your application

mm \When you have completed your application, you must
submit your Form I1-589 along with any evidence you
have completed to USCIS.

You should also make another full copy of the application and all ev-
idence for your own records. Check on the USCIS website here for
specific instructions on where to submit your application: https:/www.
uscis.gov/i-589. Also, you must check this website to see the “Special
Instructions” tab. For certain cases, there is a special address where
you have to send your application.” Note that you mail applications to
different USCIS locations depending on where you live, so be sure you
read the instructions closely to make sure you are mailing it to the cor-
rect location. Some people may also be able to file their application
online. The “Filing Instructions Tool” on the webpage may help you
determine where to file.

After USCIS receives and processes your application, you should
receive a “receipt notice” confirmation in the mail, telling you the date
that your application was officially filed.
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XI. Scheduling your asylum interview

Once USCIS is ready to interview you regarding your
asylum case, you will get another notice about your
asylum interview telling you the date and time of your
interview and where you need to go.

You must attend this interview. If you get seriously ill and cannot attend
your interview, you must let the asylum office know. They may allow you
to reschedule, but they only allow this in very serious situations. You
can find out more information on how to contact an asylum office and
reschedule an interview here: https:/www.uscis.gov/humanitarian/ref-
ugees-and-asylum/asylum/preparing-for-your-asylum-interview.

Some interviews are happening within a few weeks of applicants turning in their Form 1-589 applica-
tions. Other people have to wait months or years for an interview. You should be prepared for either
situation and should start preparing your evidence immediately.

Do not worry if you do not have all of your evidence prepared when you submit your Form [-589. You
can submit other evidence and your declaration later to the asylum office where your interview is tak-
ing place. But remember, you should submit this additional evidence so it arrives at the asylum office
where you are being interviewed at least 14 calendar days before your interview. You should make
4 copies of your evidence packet. Mail three of the copies and the original, signed packet to the asylum
office, and keep one copy for your records. You can find out which office is handling your asylum case
by looking here and entering your zip code: https:/egov.uscis.gov/office-locator/#/asy

If you move, you must let USCIS know immediately. In fact, you should do this within 10 days of moving.
If you do not, you might miss important information about your asylum case or the government may
even decide you have abandoned your case. You can change your address online, or by sending a form
in by mail. You can find the form and information on how to change your address on the USCIS website
here: https:/www.uscis.gov/ar-11 Make sure to include your “receipt number” for your asylum case on
the change of address form. You can find the “receipt number” on the document you get from USCIS
telling you they received your application.

If you move, the place where you have your interview might change too. After you have changed your
address with USCIS, you can find out which office will handle your interview by entering your zip code
into the form here: https://egov.uscis.gov/office-locator/#/asy. Be sure to send any additional evidence
to the asylum office that will be hearing your case.
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XI. Scheduling your asylum interview (cont.)

After you file your Form 1-589 asylum application you will also get
another notice from the government with an appointment date,
time, and location for the government to collect your “biometrics.”
This is where the government will take your fingerprints, picture, and
your signature so that USCIS can confirm your identity and can conduct
background and security checks. You must attend this appointment.

If you are unable to attend your scheduled biometrics appointment,
you may be able to reschedule your appointment by calling the USCIS
Contact Center at 800-375-5283 (TTY 800-767-1833). You must request
to reschedule your appointment before the date and time of the orig-
inal appointment, and you must provide a good reason for rescheduling,
such as testing positive for COVID or being hospitalized.

If you do not show up for your appointment and do not reschedule, USCIS
may deny your application.
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XIl. Telling your story at your
asylum interview

mm At your asylum interview, you will have an opportunity
to tell the asylum officer why you are afraid to return
to your home country and why you think you should be
able to stay in the U.S. The officer will also ask you a
series of questions about your case.

It is normal to feel nervous or scared about presenting your case
to the asylum officer, especially if you will be talking about frightening
things that have happened to you or that may happen to you. Below are
some helpful tips in getting ready for your interview:

Il Be Prepared

« Think about examples that show what you are afraid of in your home country. For instance,
think of the examples of times you were harmed because you are LGBTQ/H and also specific rea-
sons you will suffer harm or persecution if you are sent back. Write them down on a piece of paper
to get your thoughts organized and so you do not forget. But don’t bring the piece of paper into
the interview with you.

« Practice telling your story. It is important to practice telling your story in the weeks before your
interview so that you feel comfortable and remember to tell the officer about the most important
parts of your case. Do not just say things like, “I think that someone will hurt me” or “I don’t want to
go back.” That will not help very much —almost all people applying for asylum feel that way. Think
about the specific reasons you have or will suffer harm in your home country because you
are LGBTQ/H. Explain those reasons to the asylum officer.

- Start gathering evidence early to help support your case. Give the officer as much evidence as
possible to think about. Look at the section above in this manual to help you think of the types of
evidence to submit and start gathering this evidence as soon as possible. Sometimes people have
to wait a very long time before getting their asylum interview, but right now, people who file often
only wait about 6 weeks. You want to gather all of your evidence as early as possible so you don’t
run out of time.
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XIl. Telling your story at your asylum interview (cont.)

Speak from the Heart

« Asylum officers see a lot of people every day. You can make your testimony stand out if you speak
sincerely.

« It is sometimes difficult to talk to strangers about very personal experiences, especially if they are
related to your sexual orientation, gender identity, or HIV status. But it is important that the officer
knows as much about your case as possible — even if it is scary, embarrassing, or painful to talk
about. Do not worry if you become nervous or emotional in the interview. It happens to most
people. If you need to take a break, just tell the officer.

I Be Honest

- Your job is to tell the asylum officer about your life. Do not lie. Lying will just make things worse.
The officers often have ways to figure out if you are lying.

Turn Negatives into Positives

- If you had a problem in the past and the asylum officer asks you about it, explain how you
have overcome those problems.

Do Not Be Defensive

- Admitting that you made mistakes, even if that mistake was just coming to the U.S. without the
proper documentation, can show the asylum officer that you are sorry. It can also show the officer
that you will not repeat those mistakes in the future.

I Answer the Asylum Officer’s Questions

- The officer may want to ask you some specific questions. Remember, be respectful when the
officer speaks. Refer to them as “Ma’am” or “Sir,” or “Officer.”
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XIl. The Asylum Officer’s decision

== The asylum officer will give you a written decision.
In most cases, you will receive the decision through the
mail a few weeks after the interview or will be asked to
pick it up at the asylum office.

The decision will explain the reasons why the officer has approved your
case or decided to refer your case to the Immigration Court, where you
will have the opportunity to present your case once again and have
your case reviewed by an immigration judge. This process is known as
“removal proceedings.” If your case is referred to immigration court, you
will also have the opportunity to apply and be considered for “With-
holding or Deferral of Removal” and protection under the “Convention
Against Torture” using the same [-589 asylum application form.

IMMIGRATION EQUALITY GUIDE TO FILING AN AFFIRMATIVE ASYLUM CLAIM FOR LGBTQ PEOPLE AND PEOPLE LIVING WITH HIV 27



XIV. Withholding of Removal and
Convention Against Torture
(CAT)

While this guide only contains information about the
affirmative asylum application process, in the defensive
asylum process (which is where you have your case heard
before an immigration judge) there are two additional
forms of immigration relief you can get: Withholding of
Removal and Convention Against Torture (CAT).

They are briefly explained below for general reference, but, again, they
are not available in the affirmative asylum process. These will only be
important for you to understand if your case is referred to immigration
court. However, if you believe that you are eligible for CAT, make sure
to check the box on the top of the first page of the I-589 Form and for
“Torture Convention” relief under Part B.1 of the Form 1-589 even if you
are filing an affirmative asylum application.

Bl Withholding of Removal
Withholding of Removal is similar to asylum, but the requirements and benefits are somewhat different.

For Withholding of Removal, you must still show the judge that you are at risk of serious harm if you go
back to your home country on account of your race, religion, nationality, political opinion, or membership
in a particular social group (such as your LGBTQ/H status), just like asylum. But the BIG difference is
that the risk of harm that you must show is much higher than it is for asylum.

You must show that it is “more likely than not” that you will be harmed in your home country. That
means that there is at least a 51% chance that the government will harm you.

Convention Against Torture (CAT)

The Protection Under the Convention Against Torture is for extremely serious cases. To win a
Convention Against Torture or CAT case, you must show that it is more likely than not that the
government will torture or kill you in your home country.
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XIV. Withholding of Removal and Convention Against
Torture (CAT) (cont.)

In some ways, a CAT case is similar to Asylum and Withholding of Removal:

« You must show that the government will torture or kill you or that the government will ignore
it if someone else tries to torture or kill you. You must show that the person who will harm you
is a government official — someone in the police, in the army, or working as an official. You can also
show that the government will ignore it if other people want to hurt you.

- Like Withholding of Removal, you have to show a 51% chance that you will be tortured, or that
itis “more likely than not” to happen.

- Criminal convictions can affect whether you can apply for CAT. If you have very serious criminal
history, you will only be able to apply for one part of the CAT called deferral of removal.

How Are Asylum, Withholding of Removal, and Convention Against Torture Different from
Each Other?

Asylum and Withholding of Removal are different in several important ways:

« Through Withholding of Removal, you cannot get permanent residency. That means you cannot
get a green card. Winning a case for Withholding of Removal only means that the U.S. government
will not send you back to your home country. But if another country is willing to accept you, ICE
may try to send you there instead.

« For Withholding of Removal, your application is only for you. You cannot apply for your family.
If you win your case, you win only for yourself. Your family members must apply for themselves.

- Even if more than 1 year has passed since you entered the U.S., you can apply for Withholding
of Removal. This is different from asylum. With an asylum claim you must apply within 1 year after
you enter the U.S.

- Even if you have a previous deportation order, you can still apply for Withholding of Removal.

- If you have a criminal history, you MAY be able to apply for Withholding of Removal. But usually,
you cannot apply if you have been convicted for a really serious crime.

A CAT case is different from Asylum and Withholding of Removal in some ways:

- You must show that you will be tortured, not just harmed. Torture means that someone uses
horrible mental or physical pain to punish you or to force you to do something.

« Winning a CAT case only means that the U.S. government will not send you back to your home

country. But if another country is willing to accept you, ICE may try to send you there instead.

Also, if you are given Deferral of Removal under CAT and conditions in your country change, ICE may
try to deport you later.

« You must show that you will be tortured by a government official, but not why that person
will torture you. You do not need to show that you will be tortured because of your race, religion,
nationality, political opinion, or particular social group.
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XV. Final Thoughts

mm Asylum cases are complicated. It is normal to feel
nervous or scared about presenting your case to the
asylum officer, especially if you will be telling them
about frightening things that have happened to you or
may happen to you because of your LGBTQ/H identity.
As we discussed above, start gathering evidence early to help support
your case. Ask your family or friends for help gathering evidence in your
home country. Think carefully about the legal requirements for your
case. Practice your testimony and give the asylum officer as much evi-
dence as possible to think about. And remember to be consistent. If you

misspoke or something in an affidavit was wrong, explain to the asylum
officer why there was an inconsistency.

We wish you the
best of luck with
your case!
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